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short form Qrder

NEW YORK SUFPREME COURL - QURENS COUNTY

Prosent: HONORABLE L KEVIN J. KERRTGAN Farr 10
Justice
__________ -...,..__..._,...,..____.,__._.___,.,...,.._....____...,._.._.____X

Wells Fargo Bank, NA Index
| Numbew: 17640/10
Plaintifi, :
- against - : Motion
Date: 10/23/14

Keith C. Allen, Zola Allcen, wMolbion
et.al., Cal. Number: 168
F
. Defendants. Motion Seg. No.: 2
____________________________________________ }(

L]

The foliowing papers numbered 1 to 10 read on Lhis motion by
defendant, Keith C. Allen, to vacake the vrder and to dismiss.

Papers

Numbered
Notice of Motion-Affidavit-Exhibites.......... e 1--4
Affirmation in Opposition-kExhibiks.. ... .. .. -
Reply-Exhibits. . . ..... T T 8-10

Upon the foregoing papers it iz ordered that the melion i
decided as follows:

Motion by defendant Allen for an order, pursuant Lo CPLR
3015 (a), upon the ground of newly-dizcovered evidence, vacabing Lhe
memorandum of this Court issued on March b, 2013 whigh granted
plaintiff’'s motion for summary judgment, amendment of the caption,
2 default judgment, an order of reference and dismissal of Allen’s
counterclaim interposed jin hisz answer, and for an order dismissing
the complaint for failure to =tate 4 cause of action pursuant to
CPLR 3211 (a)(7) is granted to the following exioent: .

This Court recalls and vacates itg memorandum issued on March
6, 2013 and recalls and vacates its order issued pursuant Lhereto
‘on June 4, 2013, and plaintiff’s mobicn feor summary’ judgment,
amendmenlk of the caption, for a delault judgment; for an order oFf
reference and for dismissal of Allen’s cudntarclaima iz denied
wilhout prejudice. o - '

This matter is set down for a hearing in Parl 10, Courtroom 63
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of this courthouse on Decembor 9, 2014 at 9:30 a.m. lor plaintif(
Lo be examined concerning the veracity of the affidavits submitted
by it in support of its prior metion relative to plaintitl’ s
representation that it is, and was prior to the commencement ofF
this action, the owngr and holder of Lhe note and mortgage. The
balance of Allen’s motion to dismiss the complaint =hall be held in
‘abeyance pending the hearing. '

This Court granted plaintiff’s prior motion based upon, inter
alia, the affidavit of one Amanda Weatherly, vice president of loan
documentation for plaintiff, sworn Lo on November g, 2012, in which
she averred that the vriginal note was indorsed in blank E>y
Suntrust Mortgage, Inc. {(lLhe loan originator) and was physically
delivered to plaintiff which has boen in passcssion of it =ince
prior to the commencoment of this action, and plaintiff has bewn
the holder of the L2riginal note and mortgage since prior Lo
commencement of this action. Annexed as an exhibit to Lhe affidavit
is a photocopy of the note bearing a stampoed blank endorscment 1 rom
SunTrust Mortyage, Inc. - Lhere is no endorsee .and it i undatedt

On October 24, 2013, Allen roceived correspondence  from
plaintiff, by one Razije Haxhiu Mavrigl, BExecullve Morbgage
Specialist of Wells Farge Banlk, responding to his inquiry (iled
with the Consumer Financial Protection Bureau and the New York
State Department ol Financial Services regarding the ownership of
Lhe subject leoan. This correspondence is annexed to Allen’ = moving
papers as bxhibit “T”. Mavriqi informs, inter alia, “WEHM [Wells
Fargo Home Morlgage] is in receipt of correspondence requesting
information regarding the investor of this merigage  Jodan. 'he
investor for this loan is Fannie Mae”.

Tt is common knowledge, of which this Court Lakes judicial
notice, that the Federal Nabional Mortgage Association (FNMA),
colloguially known as “Fannie Mae”, is a U.5. Government sponsored
enterprisc that provides liguidity to mortgage loan originalors by
purchasing morltgage loans conforming to certain criteria, which i1
then typically packages intlo merlguge-backed sccuritles for Che
investment market, Therefore, plaintitffs reply Lo Allen’s inguiry
concerning the mortgage by informing that Fannje Mae was  tThe
“investor” of the loan indicates that Fannie Mae purchascd the
mortgage loan from the originator. It appearg that plaintitl, in
response to Allen’s inguiry as to Lhe ownership qof . the loan, used
the term “investor” cuphemistically to avoid tre use of the Lerm
“owner”.  However, 1t seems clear to thiz Court that this
carrespondence  acknowledges that Fannie Mae purchascd, and is
therefore the owner of, the loan, thus contradicting Weatherly’ s
afFfidavit as well as the complaint which alleges that plaintiFf is
the “owner and holder of a nole and mortyage being foreclosed,”

iy

At
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This Court also notes, after a Lhorough examination of the
Court record, that plaintiff failed to file an atborney affirmation
required pursuant to Lhc Administralive Qrder of the Chiel
Administrative Judgo oF the Courts, AOQ 431/11, (formerly AQ H48-10)
certifying the decurgcy of the papers filed in support of thoe
action. This Court overloocked the absence of the requisite

raffirmation when it granted plaintiff’s motion. Said Administrative

Order was issued as a measure to alleviate the problem khat had
become endemic in residentiagl toreclosure actions where talse and
“robo-signed” affidavits were submitted by plaintiEfs in support of
motlons and was direclly inspired by szuch practices allegedly
committed by the law firm of Steven J. Baum, PC, which £1irm i3 now
dissolved. Said atteorney, who represented many plaiatiFfz  in
mortgage foreclosures, is  known  to Lhig ,Courl to have been
investigated by the office of the New York State Attorney General
for practices involving the robo-signalure of false affidavits in
support of toreclosure acltions, and numerous foreclosare cases
before this Court wherein Mr. Baum was original counsel for
plaintiffs have resulted in the vacatur of orders of reforence antd
judgments ofF foreclosure upon  Lhe applicaticns of succeeding
counsel for plaintiffs that they could not confirm the veracity of
the affidavits of merit and notarizations previously submitled to
the Court.

Thiz Court notes that Steven J. Baum was original counsel for
plaintiff who commenced this action. Neither plaintiff’s counsel
substituted on November 30, 2011 nor plaintiltf’'s current counsel
substituted on July 31, 2013 has submitted an affidavitc certifying
the veracity of the original documenls submitted by Steven Baum’s
obfice and the new affidavits, executions and notarizations made
gubsequent their substitulkion. Therefore, {his Court, =ua sponlo,
vacalbes its memorandum issuved on March 6, 2013 and its order issued
on June 4, 2013, and denies, wilhout prejudice, plaintilf’s molion.
Accordingly, the referee who was appointed to ascertain and compute
Lhe sums owing teo plaintiff, Crag B. Zim, Esq., is hercby relieved
and digcharged as refereo. ‘

The balance of Allen’s motion to dismiss the complaint, shall
be held in abeyance pending  the hearing. Although plaintilF’s
counsel Qs correct in his general statement of the law thal the
defense of lack of standing is waived if nolb raised in the answer
or a timely pre-answer motion to dismiss, Lhe- issue of standing is
inextricably intertwined with the issue presented on'this record of
whether summary judgment, a defaylt judgment and an. order ol
reference were procured from this Court based upon the subnmission
of talse affidavits. ' : ‘
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Therefore, it i hereby ORDERED, 1hat plaintiff produce Amanda
Wealtherly, Viee Prosident of Loan Documentation for Wells Fargo
Bank, and that sho Appoar, for Lhe alforcmentioned hearing to give:
testimony regarding her al fidavit: and it is Turther,

ORDERED, that plaintifr produce Razije Haxhiu Mavrigi, and

" that he appear, for the aforementioned hearing to give testimony

regarding his letter dated Qatober 28, 2013 addressed to Allen and
regarding the cwnership of the subject loan, and it s Further,

ORDERED, that plaintitr bring to Lhe hearing for this Courtcf s
examination the QRICINAL note for Lhe subject loan.

Neither the date nor the time of the hearing may be chiangaed
without the express consent of this Court.

|

Lated: October 30, ﬁq}q

KEVIN KFRRIGAN, J.5.C.



