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Supreme Court, Kings County

HSBC Bank USA, N.A., AS TRUSTEE FOR THE
REGISTERED HOLDERS OF RENAISSANCE EQUITY
LOAN ASSET- BACKED CERTIFICATES, SERIES 2007-3, ,
Plaintiff,

against

Patricia B. Thomas, VINCENT THOMAS, AMERICAN
GENERAL HOME EQUITY INC., NYS DEPARTMENT OF
TAXATION AND FINANCE, CAPITAL ONE BANK,
PARKING VIOLATIONS BUREAU, ENVIRONMENTAL
CONTROL BOARD, MIDLAND FUNDING LLC., "JOHN
DOE No.1" through ""JOHN DOE #12", the last twelve names
being fictitious and unknown to plaintiff, the persons or parties
intended being the tenants, occupants, persons or corporations,
if any, having or claiming an interest in or lien upon the
premises, described in the complaint, Defendants.

7675 /2011
Wayne P. Saitta, J.
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Plaintiff, HSBC BANK USA, N.A., AS TRUSTEE FOR THE REGISTERED
HOLDERS OF RENAISSANCE EQUITY LOAN ASSET- BACKED CERTIFICATES,
SERIES 2007-3, (hereinafter "Plaintiff"), moves this Court for an Order pursuant to CPLR 8
3212 for Summary Judgment against the Defendant and striking the answer of Defendant
and granting further relief as this Court deems just and proper.

Upon reading the Notice of Motion for Summary Judgment for Referee to Compute by
Danielle L. Tabankin, Esq., attorney for Plaintiff, HSBC BANK USA, N.A., AS TRUSTEE
FOR THE REGISTERED HOLDERS OF RENAISSANCE EQUITY LOAN ASSET-
BACKED CERTIFICATES, SERIES 2007-3, dated August 22nd, 2013, together with the
Affirmation in Support of Danielle L. Tabankin, Esq., dated August 20th, 2013, together
with the Affidavit in Support of Denise V. Lundquist, dated July 23rd, 2013, and all exhibits
annexed thereto; the Affirmation in Opposition of Solomon Rosengarten, Esq., Attorney for
Defendant, Patricia B. Thomas, dated November 29th, 2013; the Reply Affirmation of
Richard O'Brien, Esq., attorney [*2]for Plaintiff, HSBC BANK USA, N.A., AS TRUSTEE
FOR THE REGISTERED HOLDERS OF RENAISSANCE EQUITY LOAN ASSET-
BACKED CERTIFICATES, SERIES 2007-3, dated December 4th, 2013, and all exhibits
annexed thereto; and after argument of counsel and due deliberation thereon, Plaintiff's
motion for Summary Judgment is denied for the reasons set forth below.

FACTS

Plaintiff moves for summary judgment and seeks to strike the answer and dismiss the
affirmative defenses of Defendant PATRICIA B. THOMAS, "Defendant". Plaintiff
commenced an action on April 9, 2011 to foreclose a mortgage which encumbers the
property located at 9015 Avenue K, Brooklyn, NY. The mortgage secures loans made to
Defendant in the total amount of $540,000.

On May 22, 2006, Defendant signed a note to repay a loan of $470,000 from Delta
Funding Corporation. On May 22, 2006, Defendant also signed a mortgage to secure the
note.

On June 29, 2007, Defendant signed a second note in return for a loan of $71, 856.13.
On June 29, 2007, Defendant signed a second mortgage to secure this note.
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Also on June 29, 2007, Defendant signed a Consolidation, Extension and Modification
Agreement, ("CEMA"), consolidating the May 22, 2006 Note and the June 29, 2007 Note,
and their underlying mortgages, for a new principal amount owing of $540,000.

The copy of the May 22, 2006 Note submitted with the moving papers is followed by a
purported allonge, made out to the order of the Plaintiff and signed by Carol Hollman, Vice
President of Delta Funding Corporation. There is no allonge attached to either the June 29,
2007 Note or the June 29, 2007 CEMA.

In support of its motion, Plaintiff annexes the affidavit of Denise V. Lundquist,
Contract Management Coordinator of Ocwen Loan Servicing, LLC, purported attorney in
fact for Plaintiff, and servicer of the loan. Lundquist attests that, based on her review of
Ocwen's servicing records, Plaintiff owns the note and mortgage [sic]. She attests that based
upon "her own knowledge", Plaintiff owned the note and mortgage [sic] at the time the
action was commenced.

Defendant in her answer denied that Plaintiff is the owner of the note and mortgage.
Defendant's affirmative defenses include that Plaintiff lacks standing to bring this action and
that Plaintiff failed to serve a ninety day notice pursuant to RPAPL section 1304.

ARGUMENTS

Plaintiff argues that Defendant's answer should be stricken and that Plaintiff has
standing because it was assigned the mortgage pursuant to an assignment by MERS, as
nominee of Delta Funding Corporation, dated January 25, 2011. Plaintiff also asserts that it
was in possession of the notes at the time the action was commenced.

It argues that because Defendant defaulted on the promissory notes that were secured
by mortgages on the property located at 9015 Avenue K, Brooklyn NY, Plaintiff is entitled
to foreclose on the security interest.

Defendant argues that Plaintiff has no standing to bring this action as it has not shown
[*3]that it was the holder of the mortgages and the notes at the time the action was
commenced. Defendant contends that Plaintiff was never assigned the notes, and that the
notes were not negotiated to it as the purported allonge does not comport with the UCC
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section 3-202(2), which requires an allonge to be firmly affixed to the note. Defendant
also argues that Plaintiff has not provided proof of service of the ninety day notice.

ANALYSIS

"A plaintiff has standing where it is both the holder or assignee of the subject mortgage
and the holder or assignee of the underlying note prior to commencement of the action with
the filing of the complaint. Where the issue of standing is raised by a defendant, a plaintiff
must prove its standing in order to be entitled to relief. Either a written assignment of the
underlying note or the physical delivery of the note prior to the commencement of the
foreclosure action is sufficient to transfer the obligation, and the mortgage passes with the
debt as an inseparable incident.” GRP Loan, LLC v. Taylor, 95 AD3d at 1173, 945 N.Y.S.2d
336 (2nd Dept 2012), internal citations omitted.

The assignment of the mortgage, which Plaintiff relies on to demonstrate ownership of
the note, is insufficient because on its face it only assigns the mortgage. It does not include
an assignment of the notes or the underlying debt. Further, it includes no evidence that Delta
Funding authorized MERS, as nomineeg, to assign the mortgage. Thus, the assignment
cannot establish Plaintiff's standing. Bank of New York v Silverberg, 86 AD3d 274 (2nd
Dept 2011), Aurora v Weissblum, 85 AD3d 95, 923 NYS2d 609 (2nd Dept 2011).

Plaintiff has also failed to establish that the note was negotiated to it prior to
commencement of this action.

Negotiation requires physical delivery of a note, endorsed either specifically to the
party or endorsed in blank. UCC § 3—202(1) and UCC § 3—204(2). The endorsement must
be made either on the face of the note or on an allonge so firmly affixed to the note as to
become a part thereof. UCC section 3-202(2).

Plaintiff has submitted, in support of its motion, copies of the two notes and the
CEMA.

The two notes and CEMA are all between Defendant and Delta Funding Corp., and
none contains an endorsement on its face.
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Immediately following the copy of the May 22, 2006 note is an undated allonge, on a
separate sheet of paper, with a specific endorsement by Delta Funding Corporation to
Plaintiff. However, the allonge references loan number #0103451001 which is the number
of the June 29, 2007 note, not the May 22, 2006 note. This discrepancy is sufficient to raise
a question of fact as to whether the purported allonge was firmly affixed to the 2006 note.

Further there is no evidence of endorsement of either the second note or the CEMA.

Plaintiff alleges that the CEMA combines the two notes and "accordingly the allonge
would transfer both notes".

This argument is analogous to that made by the Plaintiff in Aurora v Weissblum, 85
AD3d 95, 923 NYS2d 609 (2nd Dept 2011). In Aurora, there were two notes and mortgages
consolidated by a CEMA. Aurora argued that an assignment of the first note and mortgage
effected an assignment of the second note and consolidated note. The Second Department
rejected that argument, noting that Aurora produced no documentation of assignment of the
second note or the CEMA. Id., at 109, 618. The argument that an allonge, even if firmly [*4]
attached to the first note, can effect a negotiation of the second note or CEMA is less sound
than the argument that an assignment of one note can effect the assignment of a consolidated
note.

Plaintiff's argument ignores the rationale for the requirement that an allonge be firmly
affixed to the note it endorses. Further, it is inconsistent with a promissory note's function as
a negotiable instrument. The prime characteristic of a negotiable instrument is that it can be
negotiated based on physical delivery and endorsement, and a buyer of the note can rely on
its enforcement without resort to additional documentation.

Plaintiff's argument that Defendant's objection to applying one allonge to two notes
"puts form over fact" misses the fact that the rights and obligations connected to a negotiable
instrument derive from its form, and are inextricably dependent on it.

Additionally, Plaintiff has failed to offer evidence in admissible form that the notes
were physically delivered to them before commencement of the action. The affidavit by
Lundquist, which merely asserts in a conclusory fashion that Plaintiff owns the mortgage
and note, is insufficient as the "affiant failed to give any factual detail of a physical delivery
of both the consolidated note and CEMA". Aurora, supra, at 109, 6109.
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Plaintiff also argues that the Pooling and Servicing Agreement ("PSA") "categorically
proves" physical possession of the note. However, the PSA does not state that the notes or
CEMA have in fact been physically delivered to the Plaintiff. Further, the PSA does not
address whether the notes were endorsed to Plaintiff or whether the purported allonge was
firmly affixed to either note or CEMA.

As there still remain questions of fact as to whether the notes and CEMA were
negotiated or transferred to Plaintiff before commencement of the action, summary
judgment dismissing Defendant's affirmative defense of lack of standing is inappropriate.

RPAPL 1304

Defendant raised as a fourth affirmative defense that Plaintiff failed to serve a ninety
day notice required by RPAPL section 1304 as a condition precedent to commencing a
foreclosure action.

While Plaintiff provides a copy of the ninety day notice, it does not provide an affidavit
of mailing of the notice.

In her affidavit, Lundquist states that the notice was sent by first class mail and
certified mail. However, no mailing receipt or other business record on which she bases her
statement is either identified or appended.

While service of mail is complete upon deposit of a properly stamped and addressed
envelope, and presumed to be received, there still must be evidence that a properly stamped
and addressed envelope was mailed.

As Plaintiff has not provided proof in admissible form that the ninety day notice was
mailed, it has not met its burden for summary judgment. Aurora v Weissblum, 85 AD3d 95,
923 NYS2d 609 (2nd Dept 2011).

WHEREFORE Plaintiff's motion for summary judgment striking Defendant's answer
and dismissing her affirmative defenses is denied, and it is hereby

Ordered that the parties are directed to appear at a preliminary conference in the Intake
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Park on November 13, 2014.
This shall constitute the decision and order of this Court.

ENTER,

JSC

Return to Decision List
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